SNOHOMISH HEALTH DISTRICT BOARD OF HEALTH
ORDINANCE NO. 2016-002

AN ORDINANCE OF THE SNOHOMISH HEALTH DISTRICT AMENDING
CHAPTER 14 OF THE SNOHOMISH HEALTH DISTRICT SANITARY CODE
ENTITLED “RESTRICTIONS ON THE USE, SALE AND AVAILABILITY OF
VAPOR PRODUCTS.”

WHEREAS, the Snohomish Health District Sanitary Code contains Chapter 14 Restrictions on
the Use, Sale and Availability of Vapor Products, adopted as Ordinance 2015-002; and

WHEREAS, Ordinance 2015-002 became effective 30 days from its November 10, 2015,
adoption and Snohomish Health District staff have proceeded with implementation; and

WHEREAS, on April 19, 2016, Washington State Governor Jay Inslee signed Engrossed
Substitute Senate Bill 6328 (ESB 6328): An Act relation to youth vapor product substance use
prevention, and vapor product regulation; and

WHEREAS, ESB 6328 does not permit a tax on the sale or production of vaper products; and

WHEREAS, the Food and Drug Administration finalized a rule deeming e-cigarettes to be
subject to the Federal Foed, Drug, and Cosmetic Act, effective August 8, 2016; and

WHEREAS, the proposed Ordinance No. 2016-002 updates and amends Chapter 14 removing
Snohomish Health District authority and responsibility for licensing and inspecting vapor retait
outlets; and

WHEREAS, the proposed Ordinance No. 2016-002 updates and amends Chapter 14 removing
authority to impose fees or license requirements on retail outlets for possessing or selling vapor
products; and

WHEREAS, the proposed Ordinance No. 2016-002 updates and amends Chapter 14 removing
authority to regulate the use of vapor products in outdoor public places, unless it is a place
where children congregate; and

WHEREAS, the proposed Ordinance No. 2016-002 updates and amends Chapter 14 affirming
the Snohomish Health District's autherity to regulate the use of vapor products in indoor public
places; and

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF HEALTH OF THE SNOHOMISH
HEALTH DISTRICT THAT THE SNOHOMISH HEALTH DISTRICT SANITARY CODE BE
HEREBY AMENDED AS FOLLOWS:

Section1. Amend Chapter 14 Restrictions on the use, Sale, and Availability of Vapor
Products. The Snohomish Health District Sanitary Code is amended to include
changes to Chapter 14, Restrictions on the Use, Sale, and Availability of Vapor
Products, and other related matters as follows:
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SNOHOMISH HEALTH DISTRICT SANITARY CODE
Chapter 14

Resftrictions on the Use, Sale;-and Availability of Vapor Products

Section 14.1 Title, Authority, Purpose, and Applicability

A. Title. The full title of this Chapter is “Restrictions on the Use, Sale;-and Availability of
Vapor Products in Snohomish County” which is codified as Chapter 14 of the
Snohomish Health District Sanitary Code and it shall be known as the VAPOR
PRODUCT CODE of the Snohomish Health District Board of Health.

B. Authority. The Board of Health of the Snohomish Health District adopts this Chapter
pursuant to and by the authority of Chapter 70.05 RCW to preserve, promote, and
improve the public health.

C. Purpose. This Chapter provides for the protection of the health, safety, and welfare
of the public by reducing the potential for public exposure to nicotine, other drugs,
and potentially harmful chemicals and by restricting sales of vapor products to
reduce access and use by minors. This Chapter establishes additional requirements
for permitting-assessment of costs; and enforcement of the same.

It is expressly the purpose of this Chapter to provide for and promote the health of
the general public, and not to create or otherwise establish or designate any
particular class or group of persons who will or should be especially protected or
benefited by the terms of this Chapter.

It is the specific intent of this Chapter to place the obligation of complying with its
requirements upon the individuals and owners of each establishment within its
scope. No provision of nor term used in these rules and regulations is intended to
impose any duty whatsoever upon Snohomish Health District nor any of its officers
or employees.

Nothing contained in these rules and regulations is intended to be nor shall be
construed to create or form the basis for any liability on the part of Snohomish
Health District or its officers, employees or agents, for any injury or damage resulting
from the failure of any person subject to the Chapter to comply with this Chapter, or
by reason or in consequence of any act or omission in connection with the
implementation or enforcement of this Chapter on the part of Snohomish Health
District by its officers, employees, or agents.

D. Applicability. This Chapter applies to the prohibition of use of vapor products in
public places and places of employment-with-very-limited-exceptions;-the-prohibition
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Except to the limited extent of Sections 14.4 and 14.6, this Chapter does not
apply to any person or business that is licensed or endorsed for sales of recreational
marijuana or medical marijuana by the state of Washington and/or the Washington
State Liquor and Cannabis Board.

These requlations supplement but do not replace the regulations enacted by the
state of Washington and enforced by the Liguor and Cannabis Board regarding the
licensure and requlation of vapor product promotions and sales at retail or the
requlations adopted by the Food and Drug Administration.

Section 14.2 Findings

Vapor products, including e-cigarettes, vape pens, electronic drug delivery devices, and
other devices, heat a solution typically containing nicotine, flavorings, solvents, and
other chemicals into an aerosol that users inhale. The availability and use of vapor
products has dramatically increased in recent years, nationally and locally.

Vapor products containing nicotine are commonly marketed as a preferred alternative to
smoking tobacco despite many unanswered questions about product safety, efficacy for
harm reduction and cessation, and overall impact on public health.

Vapor products have a high appeal to youth and use is rapidly increasing among teens
and young adults, including among those who have never smoked cigarettes or used
other tobacco products. Inhalation of nicotine can cause adverse effects on adolescent
brain development, lead to addiction to nicotine, and potentially lead to increased
smoking.

Nicotine is a highly addictive drug and nicotine exposure, firsthand or passively, can
adversely impact maternal and fetal health during pregnancy, and adversely impact
adolescent brain development. -Concentrated nicotine solutions used in vapor products
can cause pmsonmgs or death if rngested or absorbed through the skin, espemal!y in
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The chemical ingredients of solutions used in vapor products are not standardized or
regulated, and neither manufacturers nor retailers are required to disclose chemical
content. Consumers have no way of determining exactly what substances they are
inhaling or what the health consequences of such inhalation might be. Scientific
analysis, including by the United States Food and Drug Administration, shows vapor
products release fine and ultrafine particles of solvents, flavorings, and chemical
byproducts produced in the heating process that can include carcinogens, heavy
metals, and other hazardous chemicals. Adverse health consequences may result from
direct or passive exposure to this unknown mixture of potentially harmful chemicals,
especially in vulnerable populations including children, pregnant women, and individuals
with compromised lung function.

Vapor products are commonly used to inhale marijuana or THC concentrates, and may
be used to inhale illegal drugs. Enforcement of state law prohibiting use of marijuana in
public places and laws against use of illegal drugs is complicated by the use of vapor
products in public places because property owners and others cannot discern the
substance being inhaled.

Pursuant to Chapter 70.05 RCW, local jurisdictions are not only responsible to enforce
the public health statutes of the state but are also charged with the duty and
empowered to enact such local rules and regulations as are necessary in order to
prepare, promote and improve the public health within its jurisdiction.

Section 14.3 Definitions
“Chapter” refers to a chapter of the Snohomish Health District Sanitary Code.
“District” refers to the Snohomish Health District.

“‘Employee” shall mean any individual who is employed by an employer in return for the
payment of direct or indirect monetary wages, benefit, or profit, any individual who
volunteers his or her services to an employer for no monetary compensation or any
individual who performs work or renders services, for any period of time, at the explicit
or implicit direction of an owner, shareholder, member, lessee or other person in charge
of a place that is subject to the provisions of this ordinance.

“Employer” shall mean any person, sole proprietorship, partnership, corporation,
association, nonprofit organization, or other entity of any kind that pays another person
direct or indirect monetary wages, profit or provides any other benefit in consideration
for such other person’s providing services on the premises of the employer. “Employer”
shall also mean the owner(s), shareholders or member(s) respectively of a sole
proprietorship, corporation or Limited Liability Corporation, association, nonprofit
organization, or other business entity.
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"Indoor Public place" shall mean that portion of any building or vehicle used by and
open to the public, reqardless of whether the building or vehicle is owned in whole or in
part by private persons or entities, the state of Washington, or other public entity, and
includes a presumptively reasonable minimum distance, as set forth in Section 14.6 of
this Chapter, of twenty-five (25) feet from entrances, exits, windows that open, and
ventilation intakes that serve an enclosed area where smoking is prohibited. Public
places include, but are not limited to: Schools, elevators, public conveyances or
transportation facilities, taxis, buses, for hire conveyances, museums, concert halls,
theaters, auditoriums, exhibition halls, indoor sports arenas, hospitals, nursing homes,
health care facilities or clinics, enclosed shopping centers, retail stores, retail service
establishments, financial institutions, educational facilities, ticket areas, public hearing
facilities, state leqislative chambers and immediately adjacent hallways, public
restrooms, libraries, restaurants, waiting areas, lobbies, bars. clubs, taverns, bowling
alleys, skating rinks, casinos, reception areas, and no less than seventy-five percent of
the sleeping quarters within a hotel or motel that are rented to guests. An indoor public
place does not include a private residence.

“Indoor Public Place” also means any public or private place that is open to the general
public reqardless of whether dues, cover charges or a fee is charged or there are
restrictions such as an age requirement for the privilege of admission, and includes any
place used by a membership association or club at which non-member guests are
present or permitted.

This Chapter is not intended to restrict smoking in private facilities, which are
occasionally open to the public except upon the occasions when the facility is open to
the public. An indoor public place does not include a private residence unless the
private residence is used to provide licensed childcare, foster care, adult care, or other
similar social service care on the premises.

“Minor” means any person under the age defined pursuant to RCW 26.28.080, as
currently exists or as hereafter may be amended, for selling or giving a vapor product to
a minor.

“Outdoor Public Place” means a social space that is open and accessible to the public,

but located outside of buildings.

Ordinance No. 2016-002 Page 5



“Person” means any natural person, individual, corporation, unincorporated association,
proprietorship, firm partnership, joint venture, joint stock association, or other entity of
business of any kind.

"Place of employment" means any area under the control of a public or private employer
which employees are required to pass through during the course of employment,
including, but not limited to: Entrances and exits to the places of employment, and
including a presumptively reasonable minimum distance, as set forth in Section 14.6 of
this Chapter, of twenty-five (25) feet from entrances, exits, windows that open, and
ventilation intakes that serve an enclosed area where smoking is prohibited; work areas;
restrooms; conference and classrooms; break rooms and cafeterias; and other common
areas. “Place of employment” also means an outdoor venue or workspace that is
adjacent to or enjoined with a business enterprise or work environment where
employees are required to pass through during the course of employment; including but
not limited to food/drink service areas such as on decks or outdoor areas. A private
residence or home-based business, unless used to provide licensed childcare, foster
care, adult care, or other similar social service care on the premises, is not a place of
employment.
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“Vaping” means the use of a vapor product, or inhaling of vapor or aerosol from a vapor
product.

“Vapor product” means any: (a) Device that employs a battery or other mechanism to
heat a solution or substance to produce a vapor or aerosol intended for inhalation; (b)
cartridge or container of a solution or substance intended to be used with or in such a
device or to refill such a device; or (c) solution or substance intended for use in such a
device, including, but not limited to, concentrated nicotine. "Vapor product” includes any
electronic cigarettes, electronic nicotine delivery systems, electronic cigars, electronic
cigarillos, electronic pipes, vape pens, steam stones, or similar products or devices, as
well as any parts that can be used to build such products or devices. "Vapor product"
does not include any drug, device, or combination product approved for sale by the
United States food and drug administration that is marketed and sold for such approved
purpose.”

Section 14.4 Vaping Prohibited in Public Places or Places of Employment

A. No person may use a vapor product in an indoor public place or in any place of
employment_except for the purpose of tastings as stated under amendments to
Title 70 RCW set forth in 2016 Washington Laws Chapter 38, 64" Leg., 1
Special Session.

B. No person may use a vapor product in any outdoor public place where children
congreqate. This includes, but is not limited to, real property that is under the
control of child care facilities or schools, playgrounds, parks, beaches, athletic
fields, and stadiums.

Section 14.5 Required Signage
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A. Owners, or in the case of a leased or rented space the lessee or other person in
charge, era-placeregulated-under-this-Chapter-shall prohibit the use of vapor
products in public places and places of employment and shall post signs prohibiting
the use of vapor products. Signs must be posted conspicuously at each building
entrance. Signs prohibiting vaping may be combined with signs prohibiting smoking,
such as “No Smoking. No Vaping” or “No Smoking or Vaping.”

Section 14.6 Vaping Prohibited Within Twenty-five Feet of Public Places or
Places of Employment - Application to Modify Presumptively
Reasonable Minimum Distance

Use of vapor products is prohibited within a presumptively reasonable minimum
distance of twenty-five (25) feet from entrances, exits, windows that open, and
ventilation intakes that serve an enclosed area where use of vapor products is
prohibited so as to ensure that vapor does not enter the area through entrances,
exits, open windows, or other means. Owners, operators, managers, employers, or
other persons who own or control a public place or place of employment may seek to
rebut the presumption that twenty-five (25) feet is a reasonable minimum distance by
making application to the director of the local health department or district in which
the public place or place of employment is located. The presumption will be rebutted
if the applicant can show by clear and convincing evidence that, given the unique
circumstances presented by the location of entrances, exits, windows that open,
ventilation intakes, or other factors, vapor will not infiltrate or reach the entrances,
exits, open windows, or ventilation intakes or enter into such public place or place of
employment and, therefore, the public health and safety will be adequately protected
by a lesser distance.
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Section 14.14 Enforcement Procedures

A. The Snohomish Health District is authorized to enforce the restrictions and
requirements of this Chapter; assess all costs of enforcement against the person or
entity who is in non-compliance in accordance with Chapter 1.3 of the Snohomish
Health District Sanitary Code; and otherwise pursue compliance with this Chapter.

B. The Health Officer or designee may enforce the requirements and restrictions of this
Chapter by one or a combination of the following by the issuance of a written order:
1. requiring an informal administrative conference
2. prohibiting certain conduct or directing certain conduct
3. imposing a civil fine of up to $100 for each violation. Each day upon which a
violation occurs or is permitted to continue constitutes a separate violation.

The Health Officer or designee is authorized to pursue civil fines and costs including
attorney fees by commencement of civil action in the name of the Snohomish Health
District independent of and/or as a means of enforcing written orders of the Health
Officer referenced above.
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Section 14.156 Severability

If any section, sentence, clause or phrase of this ordinance or any code section
amended hereby should be held to be invalid or unconstitutional by a court of
competent jurisdiction, such invalidity or unconstitutionality shall not affect the validity of
any other section, sentence, clause or phrase of this ordinance or the amended code
section.

Section 14.167 Effective Date

This Ordinance shall take effect inmediately and be in force thirty(30)-days-afterupon
its passage.

ADOPTED this 14" day of June 2016 by the Snohomish Health District Board of Health.

— > 20N
Board of Health

ATTEST:

_Q;w Q%QAM/;MW

Gary Goldtﬂaum, MD, MPH
Director
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